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H . THE SPEC IAL CASE OF NA FT A 

832. Articles 1116 and 11 17 ofNAFTA create a sophistica1cd mechanism for 
dealing, inter a/ia, with shareholder actions. Article 1116 governs a 'claim by 
an investor on its own bchalr in relation to damage caused by the breach of a 
NAFTA obligation. Article 1117, on the other hand. deals with a 'claim by an 
investor on behalf of an enterprise'. An enterprise is defined as 'a juridical 
person that the investor owns or controls directly or indirectly'. 

833. It is clear that a non-controlling shareholder cannot make a claim under 
Article 1117, for paragraph 3 of Article 1117, which deals with the potential 
multiplicity of proceedings. refers to the possibility that a ' non-controlling 
investor· in the same enterprise is making a claim under Article 1116.205 

Moreover, if a non-controlling shareholder in an enterprise has submitted a 
claim under Article 1116, and that claim is for reflective loss, then it is obliged to 
submit written evidence to the arbitral tribunal that the enterprise itself has 
waived any claim for damages in any other judicial fonun (including, it would 
seem, an international forum)206 as a condition precedent to the submission of 
its claim under Chapter 11 ofNAFTA in accordance with Article 1121. Hence, 
if the majority of shareholders of the enterprise in question vote against the 
waiver, the non-controlling shareholder cannot bring a claim for reflective loss 
under Article 1116 ofNAFTA. A waiver is also required from the enterprise in 
the case of a claim brought under Article 1117. 

834. These provisions are carefully designed to eliminate as far as possible the 
problem of multiple proceedings relating to the same loss caused by the same 
measures attributable to the host state by prohibiting claims by minority (or 
majority) shareholders where the company itself is pursuing a remedy in a 

205 The text of An. 11 17(3) reads: 'Where an investor makes a claim under this Anicle and the 
investor or a non-con1rolling investor in the enterprise makes a claim under Anick 1116 arising 
out of the same events that gave rise to the claim under this Anicle, and two or more of the claims 
are submined to arbitration under Anicle 1120, the claims should be heard together by a 
Tribunal established under Anicle 1126. unless the Tribunal finds that the in1crcsts ofa disputing 
pany would be prejudiced thereby.' Sec Appendix 3. 

206 Art. 1121 (I )(b) refers to 'any administrative tribunal or court under the law of any Pany. orotlter 
displlle se11/e111e111 prored111r:s'. lnsofaras Art. 1117 refers to 'an investor of a Pany. on behalf of 
an enterprise of a1101her Pnny· then the possibility of the enterprise having o separate right under 
Art. 1116 of NAFTA or another investment treaty is excluded (ns lhc enterprise would be a 
notional of the host state). unless ' another Pany' could be 1he third NAFTA State (i.e. not the 
nn1ional State oft he investor and not the host state of the investment). This possibility, however, 
appears to be excluded by the subsequent use of the post-detenniner 'olhcr': •An investor of n 
Pony, on behalf of nn enterprise of another Pany that is o juridical person that the investor owns 
or controls directly or indin.'Ctly. may submit to arbitration under this Section a claim that the 
other Pany has breached an obligation.' Nevertheless, the reference to 'other dispute scnlcmcnt 
procedures' in Art. 1121 might well encompass intcrnatioruil arbitration based upon an arbi· 
tration agreement in a contract between the enterprise and 1he host state. 
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different judicial forum.207 Moreover. Article 1135 serves to protect the rights 
of ~c creditors of the enterprise by ensuring that any damages recovered by an 
action brought on behalf of the enterprise pursuant to Article 1117 are paid to 
the enterprise and not to the investor/shareholder, thus allowing the creditors to 
enforce any security interests or other rights they may have over the assets of the 
enterprise, which would include the award.208 

835. The question left open by the careful scheme enacted by Articles 1116 and 111 7 
is whether a shareholder can bring an action for reflective loss under Article l 116 in 
addition to an action to recover damages for an injury to iis direct rights. The 
arguments for and against each possible interpretation are evenly balanced. One 
must first resolve a threshold question as to the relationship between Articles U 16 
and 1117. Can an investor who docs own or control an enterprise elect to bring a 
claim under Article 1116 for reflective loss, or must it bring an action under Article 
1117 in this situation? The latter interpretation is to be preferred. Otherwise the 
safeguard built into Article 1135(2) to protect creditors of the company would be 
nullified because the investor would recover the damages suffered by the enterprise 
directly under Article 1116, rather than the enterprise itself in an action under Article 
11I7. Thus, according to the tribunal in Mondev v USA: 

Having regard to lhe distinctions drawn between claims brought under 
Articles 1116 and 11 17, a NAFTA tribunal should be careful not to allow 
any recovery. in a claim that should have been brought under Article 1117. 
to be paid directly to the inveslor.209 

836. The inference here is that ifa claim can be brought under Article 1117 then 
it must be brought under Article I I I 7 rather than Article 1116. The same 
inference must be drawn from the documents accompanying the implementa
tion ofNAFTA in the United States: 

Articles 1116 and 1117 set forth lhe kinds of claims that may be submitted 
10 arbitration: respectively, allcgalions of direct injury to an investor, and 
allegations of indirect injury 10 an investor caused by injury to a finn in the 
host country that is owned or controlled by an invcstor.210 

837. Then we must tum to the waiver requirements for an Article 1116 claim as 
set out in Article 1121 (I): 

I. A disputing investor may submit a claim under Article 1116 to arbi
tration only if: 

201 s Ii" .· di ave or m1unc11ve, ec arotory or other extraordinary relief, not involving the paymen1 of 
damages, before an administra1ive tribunal or coun under the law of the disputing Pany'. 

20
• Moudev 1· USA (Merits) 6 ICSID Rep 181. 212184. 

209 Ibid. 2 13/86. 
210 N h A . F o~ mencan rec Trade Agreement .• Implementation Act, Statement of Administrative 

Ac11on. H.R. Doc. 103- 59 (Vol. I. 1993) 145. 
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( ... 1 
(b) the investor and, where the claim is for loss or damage to an interest in 
an enterprise of another Party that is a juridical person that the investor 
owns or controls directly or indirectly, the enterprise, waive their right to 
initiate or continue (other legal proceedings] ... 

838. If Article I 121(l)(b) were to be interpreted in isolation from the previous 
conclusion with respect to the relationship between Articles 1116 and 1117, the 
following possibilities arise: 

(a) the investor is pennitted to bring a claim for reflective loss, but only where 
the investor owns or controls the enterprise and a waiver is submitted by that 
enterprise, or 

(b) the investor is pennitted to bring a claim for reflective loss, both in circum· 
stances where either (i) the investor owns or controls the enterprise and a 
waiver by the enterprise is given, or ( ii) where the investor does not own or 
control t.he enterprise and the waiver requirement for the enterprise is 
thereby implicitly dispensed with, or 

(c) the reference in Article I 12l(I)(b) to a claim 'for loss or damage to an 
interest in an enterprise' implies that any claim under Article 1116 must be 
for the direct infringement with the investor's rights over its shares (i.e. 
claims covered by Ruic 47) but only where the investor owns or controls the 
enterprise in question, or 

(d) same as for (c) but such direct claims can be made both in circumstances 
where either (i) the investor owns or controls the enterprise and a waiver by 
the enterprise is given, or (ii) where the investor does not own or control the 
enterprise and the waiver requirement for the enterprise is thereby implicitly 
dispensed with. 211 

839. If the premise that a claim that can be brought under Article 1117 must be 
brought under Article 1117 is correct, then possibilities (a) and (b) can be 
excluded. Possibility (c) should also be excluded because otherwise a minority 
shareholder would not be able to pursue a claim alleging the expropriation of its 
shareholding caused by the host state's confiscation of the assets of the com· 
pany. That leaves possibility (d) as the best interpretation of the problematic 
Article I 12l(l)(b). 

840. A fu11her aspect of Article 1121 should be noted. Paragraph 4 absolves the 
investor from procuring a waiver from the enterprise in the context of claims 
under Article 11 16 or I 117 if the host state has deprived the investor of control 

211 One clarification rnust be made in relation to this analysis of the possible interpretations of An. 
1121(1 Xb): it is not possible to interpret that provision as excluding a claim by an investor under 
An. t 116 who does own or control the enterprise because otherwise the provision would of 
eoui'5c be rendered meaningless. 
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over the enterprise. Without this important exception to the waiver requirement, 
a denial of justice would be condoned by Chapter I I of the NAFTA if the 
investor were to be deprived of a remedy both in a municipal and international 
forum due to measures attributable to the host state. 

840C. Mondev International v United States of Amcrica212 

The Boston City's planning agency. llRA,21 ~ selected :\londcv and its joint 
venture partner Sefrius Corporation to constn1ct a dcpanment store. retail 
mall and hotel in a dilapidated area of Boston.:i11 Mondev and Sefrius 
formed a company 'LPA'~ni; to implement 1he project and LPA Lhen signed 
a 'Tripartite Agreement' with the City and BRA to govern the rights and 
responsibilities of lhe parties. iz 16 

Mondev brought several NAJITA claims based upon the disappoincment of 
its contractual expectations in lhc Tripartite Agreement under Anicle I 116. 
The United States objected to Mondev's stnnding LO bring a claim under 
Article 1116 on the basis thm il was LPA tlrnt had sulTered the alleged loss 
and not Mondev.217 On this point, the Tribunal ne>ted: 

[I]t is certainly open Lo Mondev to show that it has suffered loss or 
damage by reason of lhe decisions i1 complains of, even if loss or 
damage was also suffered by the enterprise itself, LPA.:!1

1! 

This sratement is no doubt co1 rect. If Mondc"'s claims alleged that it had 
suffered a distinct loss by reason of acts aurib11table to the United States, 
then sud1 claims were clearly admissible under Article 1116. Bue could 
Mondev recover damages for an injua y to LPA rm her than Lo its rights as 
a shareholder in LPA? The United States maintained that such a claim for 
reflective loss must be brought on behalf of LPA as an enterprise under 
Article I 117 so as to give propea effect to Anicle I 135(2) and its concern 
with the protection or the company's creditors. 21 '

1 The tribunal's decision 
on this point has been mistakenly interp1 cted 111 subscquem cases and thus 
justifies full quotation and analysis here. lly way of background, Monde\' 
had filed a waiver with respect to other legal proceedings pursuant co 
Article 1121 not only on its own behalf bu1 on behalf of LPA as well.2w 
Mondev had not, however, referred to Anicle 1 117 in its ~otice of 
Arbitration.221 The tribunal's dt!cision reads: 

212 (Merits) 6 ICSID Rep 18 1. 
213 Boslon Rcdcveloprnent Aulhority. 214 6 ICSID Rep 18 t, 200/37. 
2 15 Lafayette Place Associates. 
216 6 ICSID Rep 181 , 200/37. 
217 Ibid. 212182. 
218 Ibid. 
219 Ibid. 212182, 2 t2/84. 
220 Ibid. t95/12. 
221 Ibid. 204149. 
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Having regard lo the distinctions drawn between claims broughl 
under Arlicles 1116 and 111 7, a NAFTA tribunal should be careful 
nol lo allow any recovery, in a claim lhal should have been 
brought under Article 11 17, to be paid direcuy lO the inveslor. 
There are various ways of achiev;ng lhis, mosl simply by lreating 
such a claim as in trulh brought under Article 11 17, provided 
there has been clear disclosure in tbe Article I I 19 nolicc of the 
subsLance of Lhe claim, compliance wilh Article I 121 and no prej
udice lo lhe Respondent Seate or lhird parties. International law 
does not place emphasis on merely formal considerations, nor 
docs il require new proceedings to be commenced where a merely 
procedural defect is involved. In the present case there was no 
evidence of material nondisclosure or prejudice, and Article 112 1 
was complied with. Thus lhe Tribunal would have been prepared, 
if necessary, to treat Mondev's claim as brought in the alternative 
under Article 1117.• In the evem, the matcer does not have to be 
decided, since the case can be resolved on the basis of Claimant's 
standing under Article 1116. But it is d early desirable in future 
NAl''TA cases that claimants consider carefully whether to bring 
proceedings under Articles I I 16 and 111 7, either concurrently or 
in the allernative, and that they fu lly comply with lhe procedural 
requirements under Articles I I 17 and I 121 if lhey are suing on 
behalf of an cnterprise.222 

In a footnote lo lhe sentence marked with a'•' in this passagc, lhcTribunal 
stated lhal: 'Anolher possibility, iflhe case should have been brought under 
Al tide 1117, would be for the mbunal to order lhat lhe damages be paid to 
the enterprise.'22

' 

From this passage one must conclude, first, that claims for reOeclivc loss 
must be broughl under Article 1117. The tribunal employs the word 
'should' in lhe obligatory sense on cwo occasions in lhis context. Second, 
the tribunal was clearly of lhe view that Mondev's claims should have 
been brought under Article I 117 and was prepared to treat them in this 
way if Mondev's defective reliance on Article I I 16 were LO have been 
fatal lo its case. Alternatively, lhe tribunal was prepared to exercise 
jurisdiction pursuant to Article 1116 but insist upon the payment of 
any damages to LPA rather than to Mondev. In the event, however, 
the tribunal rejeCLed Mondev's claims on the merits, and hence a defin
itive ru ling on the admissibili ty of its reliance upon Article 111 6 was 
unnecessary. 221 

m Ibid. 213/86. 
2u Ibid. 213/nore 24. 
224 The rribunnl had previously joined questions of jurisdiction and admissibility 10 !he merits. 

6 ICSID Rep 183. 187. 
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841. In Enron v Argentina,225 the tribunal describes the arguments of Mondev 
and the United States and then reproduces the following truncated extract of the 
tribunal's reasoning: 

In the Tribunal's view, ii is certainly open lo Mondcv to show that it has 
suffered loss or damage by reason of the decisions it complains of, even if 
loss or damage was also suffered by 1hc cnlerprisc itself ... For these reasons, 
the Tnbunal concludes that Mondev has standing 10 bring its claim.226 

842. As the foregoing analysis reveals, there is a great deal of learning con
cealed behind the ellipsis in this quotation. The lribunal in Enron elaborated no 
further upon it; evidently concluding 1hat this passage spoke for itself in the 
context of dismissing Argentina's reliance upon 1hc Mondev case. 

843. In UPS v Canada,221 the tribunal characterised the 'distinction between 
claiming under Article 11 16 or Article 1117' as 'an almost entirely fonnal one'. 
But the tribunal was careful to confine this statement to the circumstances of the 
case, which involved a claim by UPS as the sole owner of the investment 
company, UPS Canada. According to the tribunal: 

If there were multiple owners and divided ownership shares for UPS Canada, 
the question how much of UPS Canada's losses flow through to UPS - the 
question posed by Canada here - may have very different purchase.228 

844. The tribunal's characterisation of the distinction between Articles 1116 and 
1117 as merely 'formal' is unfortunate, but it is clear that the tribunal was alive 
to the problem posed by a derivative claim prosecuted under Article 1117. 

I. RELEVANT PROVISIONS OF INVESTMENT 
TREATIES AND THE ICSID CONVENTION 

845. Some investment treaties contain express provisions that regulate the 
instances where a controlling shareholder is pcnnitted to claim on behalf of 
and in the name of its company incorporated in the host state for the purposes of 
Article 25(2)(b) of the ICSID Convention.229 Article VII(8) of the USA/ 
Argentina BIT has received the most attention to date: 

225 
(Preliminary Objections; Ancillary Clnim) 11 ICSIO Rep 295. 

226 
Ibid. 301 /35. See also: Enro11 11 Arge11ti11a (Prcliminnry Objections) 11 ICSID Rep 273 283/48. 

227 (Merits). ' 
228 Ibid. para. 35. 
229 

Asian-African Legal Consuhativc Commiucc Model BIT, Art. I (c). UNCTAD Compendium 
(Vol. 111. 1996) 117; Swirzcrland Model BIT, Art. 8(3) ('A company which has been incorpo
rarc:<I or constituted according to !he laws in force on rhc tcrrirory of the Contracting Party and 
which, prior to the origin of !he dispute, was under the control of n:uionals or companies of the 
other Contracting Party. is considered. in !he sense of the Convenrion of Washington and 


